Friday 

July  8,  1988 


Part  VI 


Enforcement  of 
Nondiscrimination  on  the 
Basis  of  Handicap  in 
Federally  Conducted 
Programs;  Final  Rule 


Executive  Office  of  the  President 
Office  of  Administration 
3  CFR  Part  102 

Office  of  Personnel  Management 
5  CFR  Part  723 

Merit  Systems  Protection  Board 
5  CFR  Part  1207 

Office  of  the  Special  Counsel 
5  CFR  Part  1262 

Federal  Labor  Relations  Authority 
5  CFR  Part  2416 

National  Aeronautics  and  Space  Administration 
14  CFR  Part  1251 

Securities  and  Exchange  Commission 
17  CFR  Part  200 

Overseas  Private  Investment  Corporation 
22  CFR  Part  711 

African  Development  Foundation 
22  CFR  Part  1510 
National  Labor  Relations  Board 
29  CFR  Part  100 

National  Archives  and  Records  Administration 
36  CFR  Part  1208 
Veterans  Administration 
38  CFR  Part  15 

Federal  Emergency  Management  Agency 
44  CFR  Part  16 


25872 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8,  1988  /  Rules  and  Regulations 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Administration 

3  CFR  PART  102 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PART  723 

MERIT  SYSTEMS  PROTECTION 
BOARD 

S  CFR  PART  1207 

Office  of  the  Special  Counsel 

5  CFR  PART  1262 

FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  PART  2416 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  1251 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  200 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

22  CFR  PART  711 

AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  PART  1510 

NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  PART  100 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  PART  1208 

VETERANS  ADMINISTRATION 

38  CFR  PART  1 5 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  16 

ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  FEDERALLY 
CONDUCTED  PROGRAMS 

AGENCIES:  Executive  Office  of  the 
President,  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Office  of  the  Special  Counsel 
(MSPB),  Federal  Labor  Relations 
Authority,  National  Aeronautics  and 
Space  Administration,  Securities  and 


Exchange  Commission,  Overseas 
Private  Investment  Corporation,  African 
Development  Foundation,  National 
Labor  Relations  Board,  National 
Archives  and  Records  Administration, 
Veterans  Administration,  Federal 
Emergency  Management  Agency. 
action:  Final  Rule. 

summary:  This  regulation  requires  that 
the  agencies  listed  above  operate  all  of 
their  programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
individuals  with  handicaps.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
This  regulation  is  issued  under  the 
authority  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  harKiicap  in  programs  or 
activities  conducted  by  Federal 
Executive  agencies. 

EFFECTIVE  DATE:  September  6, 1988. 
ADDRESSES:  See  individual  agencies 
below.  Copies  of  this  regulation  will  be 
made  available  on  tape  for  persons  with 
impaired  vision  who  request  them.  They 
will  be  provided  by  the  Coordination 
and  Review  Section,  Civil  Rights 
Division,  Department  of  Justice, 
Washington,  DC  20530,  (202)  724-2222 
(voice)  or  (202)  724-7678  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 
See  individual  agencies  below. 
SUPPLEMENTARY  INFORMATION; 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
following  agencies  (hereinafter  “the 
agencies”):  Executive  Office  of  the 
President,  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Office  of  the  Special  Counsel 
(MSPB),  Federal  Labor  Relations 
Authority,  National  Aeronautics  and 
Space  Administration,  Securities  and 
Exchange  Commission,  Overseas 
Private  Investment  Corporation,  African 
Development  Foundation,  National 
Labor  Relations  Board,  National 
Archives  and  Records  Administration, 
Veterans  AdminisPition,  Federal 
Emergency  Management  Agency.  As 
amended  by  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L. 
95-602,  92  Stat.  2982)  and  the 


Rehabilitation  Act  Amendments  of  1986 
(Pub.  L.  99-506. 100  Stat.  1810),  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that 

No  otherwise  qualified  individual  with 
hartdicaps  in  the  United  States,  *  *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C.  794  (1978  amendment  italicized).) 

On  July  2, 1987,  thirteen  agencies 
jointly  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  52  FR  25124.  Each  agency 
individually  analyzed  comments  it 
received.  On  the  basis  of  their  analysis, 
the  agencies  participating  in  this 
publication  decided  to  adopt  this  final 
rule.  Because  the  rule  selected  is 
identical  for  all  the  participating 
agencies,  they  are  able  to  publish  it 
jointly,  and  are  doing  so  in  order  to 
minimize  costs  and  expedite  its 
issuance.  The  rule  adopted  by  each 
agency  will  be  codified  in  that  agency's 
portion  of  the  Code  of  Federal 
Regulations,  as  indicated  in  the 
information  provided  for  the  individual 
agencies  below. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  so  submitted.  The  Department  of 
Justice,  on  behalf  of  the  agencies 
participating  in  this  joint  rulemaking,  is 
submitting  these  regulations  to  the 
Senate  Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped  and  to  the  House 
Committee  on  Education  and  Labor  and 
its  Subcommittee  on  Select  Education. 
Each  regulation  will  become  effective  on 
September  6, 1988. 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  rule,  are  identical,  for  the  most  part, 
to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
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(5ee  28  CFR  Part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs).)  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13901  (1978) 
(remarks  of  Rep.  Jeffords):  124  Cong. 

Rec.  E2668,  E2670  (daily  ed.  May  17, 

1978)  id.',  124  Cong.  Rec.  13897  (remarks 
of  Rep.  Brademas);  id.  at  38552  (remarks 
of  Rep.  Sarasin). 

A  commenter  objected  to  language 
differences  between  this  rule  and  the 
Federal  Government’s  section  504 
regulations  for  federally  assisted 
programs.  As  explained  in  the  preamble 
to  the  proposed  rule,  these  changes  are 
based  on  the  Supreme  Court’s  decision 
in  Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis,  655  F.2d  1272  (D.C. 
Cir.  1981)  (APTA)',  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 

Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (Ist  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  “reasonable 
modifications,’’  id.  at  300,  and  explicitly 
noted  that  “(tjhe  regulations 
implementing  section  504  [for  federally 
assisted  programs)  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access.”  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government’s  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court,  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis,  and  by  the  Supreme  Court  in 


Alexander,  therefore  their  language  does 
not  reflect  the  interpretation  of  section 
504  provided  by  the  Supreme  Court  and 
by  the  various  circuit  courts.  Of  course, 
these  federally  assisted  regulations  must 
be  interpreted  to  reflect  the  holdings  of 
the  Federal  judiciary.  Hence  the 
agencies  believe  that  there  are  no 
significant  differences  between  this  rule 
for  federally  conducted  programs  and 
the  Federal  Government’s  interpretation 
of  section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR,  1980  Comp.,  p.  298)  and  distributed 
to  Executive  agencies.  This  regulation 
has  also  been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
under  Executive  Order  12067  (43  FR 
28967,  3  CFR,  1978  Comp.,  p.  206).  It  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12291  (46  FR  13193,  3 
CFR,  1981  Comp.,  p.  127)  and,  therefore, 
a  regulatory  impact  analysis  has  not 
been  prepared.  This  regulation  does  not 
have  an  impact  on  small  entities.  It  is 
not,  therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Section-by-Section  Analysis  and 
Response  to  Comments 

Section _ .101  Purpose. 

Section _ .101  states  the  purpose 

of  the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation, 

Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section _ .102  Application. 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the  agencies. 
Under  this  section,  a  federally 
conducted  program  or  activity  is,  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment,  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  agencies 
for  program  beneficiaries  and 
participants.  Activities  in  the  first 
category  include  communication  with 
the  public  (telephone  contacts,  ofHce 
walk-ins,  or  interviews)  and  the  public’s 
use  of  the  agency’s  facilities.  Activities 


in  the  second  category  include  programs 
that  provide  Federal  services  or 
benefits.  This  regulation  does  not, 
however,  apply  to  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

Section _ .103  Definitions. 

“Assistant  Attorney  General.” 
“Assistant  Attorney  General”  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

“Auxiliary  aids.”  “Auxiliary  aids” 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency’s  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by 

§ _ 160(a)(1),  they  may  also  be 

necessary  to  meet  other  requirements  of 
the  regulation. 

A  commenter  suggested  that  the 
requirement  for  auxiliary  aids  in  aspects 
of  the  agency’s  program  other  than  those 

covered  by  § _ 160(a)(1)  should  be 

specifically  stated  in  the  regulation.  The 
agency  believes  that  such  a  statement  is 
unnecessary,  because  the  regulation 
makes  the  obligation  not  to  discriminate 
clear  and  thus  requires  the  provision  of 
auxiliary  aids  whenever  they  are 
necessary  to  meet  that  obligation.  A 
commenter  also  suggested  that 
“attendant  services”  should  be  included 
in  the  list  of  examples  of  auxiliary  aids 
appearing  in  the  definition.  The  agency 
believes  that  attendant  services  are 
generally  personal  in  nature  and  that 
they  are  therefore  generally  not 
required. 

“Complete  complaint.”  “Complete 
complaint”  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency’s  investigation 

(see  § _ 170(g))  begins  when  the 

agency  receives  a  complete  complaint. 

“Facility.”  The  definition  of  “facility” 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f)) 
except  that  the  term  “rolling  stock  or 
other  conveyances”  has  been  added  and 
the  phrase  “or  interest  in  such  property” 
has  been  deleted  because  the  term 
“facility,”  as  used  in  this  regulation, 
refers  to  structures  and  not  to  intangible 
property  rights.  It  should,  however,  be 
noted  that  the  regulation  applies  to  all 
programs  and  activities  conducted  by 
the  agency  regardless  rf  whether  the 
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facility  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  agency. 

“Historic  preservation  programs," 
“Historic  properties,"  and  “Substantial 
impairment."  These  terms  are  defined  in 
order  to  aid  in  the  interpretation  of 

§ _ 150  (a)(2)  and  (b)(2),  which  relate 

to  accessibility  of  historic  preservation 
programs. 

“Individual  with  handicaps."  The 
definition  of  “individual  with 
handicaps"  is  identical  to  the  definition 
of  “handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 

41.31) .  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
“handicapped  individual"  to  “individual 
with  hanicaps,”  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  “handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  “qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  “qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 

41.32) . 

Paragraph  (1)  is  an  adaptation  of 
existing  definitions  of  “qualified 
handicapped  person"  for  purposes  of 
federally  assisted  preschool, 
elementary,  and  secondary  education 
programs  (see,  e.g.,  45  CFR  84.3(k)(2)).  It 
provides  that  an  individual  with 
handicaps  is  qualified  for  preschool, 
elementary,  or  secondary  education 
programs  conducted  by  the  agency  if  he 
or  she  is  a  member  of  a  class  of  persons 
otherwise  entitled  by  statute,  regulation, 
or  agency  policy  to  receive  these 
services  from  the  agency.  In  other 
words,  an  individual  with  handicaps  is 
qualified  if.  considering  all  factors  other 
than  the  handicapping  condition,  he  or 
she  is  entitled  to  receive  education 
services  from  the  agency. 

Paragraph  (2)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  “qualified 
individual  with  handicaps"  with  regard 
to  any  program  other  than  those  covered 
by  paragraph  (1)  under  which  a  person 
is  required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 


modifications  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  its  nature. 
This  definition  reflects  the  decision  of 
the  Supreme  Court  in  Davis.  In  that 
case,  the  Court  ruled  that  a  hearing- 
impaired  applicant  to  a  nursing  school 
was  not  a  “qualified  handicapped 
person"  because  her  hearing  impairment 
would  prevent  her  from  participating  in 
the  clinical  training  portion  of  the 
program.  The  Court  found  that,  if  the 
program  were  modified  so  as  to  enable 
the  respondent  to  participate  (by 
exempting  her  from  the  clinical  training 
requirements),  “she  would  not  receive 
even  a  rough  equivalent  of  the  training  a 
nursing  program  normally  gives."  Id.  at 
410.  It  also  found  that  “the  purpose  of 
[the]  program  was  to  train  persons  who 
could  serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
“a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

We  have  incorporated  the  Court’s 
language  in  the  definition  of  “qualified 
individual  with  handicaps”  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  whether  the  applicant  could 
benefit  or  obtain  results  from  some  other 
program  that  the  agency  does  not  offer. 
Although  the  revised  definition  allows 
exclusion  of  some  individuals  with 
handicaps  from  some  programs,  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

A  commenter  argued  that  this 
definition  of  “qualified  individual  with 
handicaps”  was  unnecessary,  because 
Davis  was  an  interpretation  of  the 
definition  in  paragraph  (3),  which 
requires  only  that  the  individual  meet 
“the  essential  eligibility  requirements" 
for  participation  in  the  program.  The 
agency  believes  that  Davis  clarifies  the 
meaning  of  “essential  eligibility 
requirements”  with  respect  to  programs, 
such  as  the  one  at  issue  in  that  case,  in 
which  an  individual  “is  required  to 
perform  services  or  to  achieve  a  level  of 


accomplishment."  In  such  a  program,  the 
Court  held  in  Davis,  an  individual  is  not 
qualified  if  he  or  she  cannot  achieve  the 
purpose  of  the  program  without 
modifications  that  would  fundamentally 
alter  its  nature.  The  agency  believes  that 
it  is  appropriate  to  reflect  this 
clarification  in  the  regulation. 

This  commenter  also  recommended 
that  the  agency  adopt  the  definitions  in 
the  regulation  of  the  Federal  Election 
Commission,  which  incorporates  a 
requirement  for  “reasonable 
accommodation.”  “Reasonable 
accommodation,”  in  the  context  of 
nondiscrimination  on  the  basis  of 
handicap,  is  a  term  of  art  used  to  refer  to 
employers’  obligations  to  employees 
with  handicaps.  The  agency  believes 
that  use  of  that  term  should  be  limited  to 
employment.  Also,  the  agency  believes 
that  the  obligation  to  make  appropriate 
modifications  or  adjustments  to  enable 
individuals  with  handicaps  to 
participate  in  its  programs  is  made 
sufficiently  clear  in  the  substantive 
provisions  of  the  regulation,  so  that  a 
reference  to  it  in  this  definition  is 
unnecessary. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alternation,  the  agency 
must  follow  the  procedures  established 

in  § _ ,150(a)  and  § _ 160(d),  which 

are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  either  of  the  first  two 
paragraphs,  paragraph  (3)  adopts  the 
existing  definition  of  “qualified 
handicapped  person"  with  respect  to 
services  (28  CFR  41.32(b))  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 
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Paragraph  (4)  explains  that  “qualified 
individual  with  handicaps”  means 
“qualified  handicapped  person”  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CP’R  1613.702(f),  which  is  made 
applicable  to  this  regulation  by 

§ - 140.  Nothing  in  this  regulation 

changes  existing  regulations  applicable 
to  employment. 

“Section  504.”  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
“section  504”  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section _ .110  Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

Section _ .111  Notice. 

Section _ 111  requires  the  agency 

to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency’s  programs  and 
activities:  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

One  commenter  suggested  that  the 
agency  add  “effectively”  to  modify  “to 
apprise”  in  stating  the  agency’s 
obligation  to  inform  persons  of  the 
requirements  of  this  regulation.  The 
agency  considers  this  modification  to  be 
unnecessary  and  has  not  adopted  the 
suggestion. 

Section _ .130  General  prohibitions 

against  discrimination. 

Section _ 130  is  an  adaptation  of 

the  corresponding  section  of  the  section 
504  coordination  regulation  for  programs 
or  activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 


Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 

§ _ 130  establish  the  general 

principles  for  analyzing  whether  any 
particular  action  of  the  agency  violates 
this  mandate.  These  principles  serve  as 
the  analytical  foundation  for  the 
remaining  sections  of  the  regulation.  If 
the  agency  violates  a  provision  in  any  of 
the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 

found  in  § _ .130.  When  there  is  no 

applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 

Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g.. 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual’s  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 

program  accessibility  (§§ _ 149 — 

_ 151)  and  communications 

(§ _ 160)  are  specific  applications  of 

this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b){l)(iv),  in  conjunction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids. 


benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
benefit  from  the  agency’s  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
beneHts,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency’s 
programs  and  activities.  The  phrase 
“criteria  or  methods  of  administration” 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 

§ _ 130(b)(3)  to  the  process  of 

selecting  sites  for  construction  of  new 
facilities  or  selecting  existing  facilities 
to  be  used  by  the  agency.  Paragraph 
(b)(4)  does  not  apply  to  construction  of 
additional  buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b)(6)  prohibits  the  agency 
from  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certification.  A  person  is  a  “qualified 
individual  with  handicaps”  with  respect 
to  licensing  or  certification  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  § _ 103). 
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In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 

Paragraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 
affect  limited  aspects  of  their 
operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps,  i.e.,  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

Section _ .140  Employment. 

Section _ 140  prohibits 

discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency.  Courts 
have  held  that  section  504,  as  amended 
in  1978,  covers  the  employment 
practices  of  Executive  agencies. 

Gardner  v.  Morris,  752  F.2d  1271, 1277 
(8th  Cir.  1985):  Smith  v.  United  States 
Postal  Service,  742  F.2d  257,  259-260  (6th 
Cir.  1984);  Prewitt  v.  United  States 
Postal  Service,  662  F.2d  292,  302-04  (5th 
Cir.  1981).  Contra  McGuiness  v.  United 
States  Postal  Service,  744  F.2d  1318, 
1320-21  (7th  Cir.  1984);  Boyd  v.  United 
States  Postal  Service,  752  F.2d  410,  413- 
14  (9th  Cir.  1985). 

Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 


Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures,  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Morgan  v.  United  States 
Postal  Service,  798  F.2d  1162, 1164-65 
(8th  Cir.  1986):  Smith,  742  F.2d  at  262; 
Prewitt,  662  F.2d  at  304.  Accordingly, 

§ _ 140  (Employment)  of  this  rule 

adopts  the  definitions,  requirements, 
and  procedures  of  section  501  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR,  1978  Comp.,  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap.  In  addition  to  this 

section,  § _ 170(b)  specifies  that  the 

agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 

Section _ .149  Program 

accessibility:  Discrimination  prohibited. 

Section _ 149  states  the  general 

nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  §§ _ 150  and _ 151. 

Section _ .150  Program 

accessibility:  Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57),  with  certain 

modifications.  Thus,  § _ 150  requires 

that  each  agency  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 

facilities  accessible  (§ _ 150(a)(1)). 

However,  § _ 150,  unlike  28  CFR 

41.57,  places  explicit  limits  on  the 
agency’s  obligation  to  ensure  program 
accessibility  (§ _ 150(a)(2),  (a)(3)). 

Paragraph  (a)(2),  which  establishes  a 
special  limitation  on  the  obligation  to 
ensure  program  accessibility  in  historic 
preservation  programs,  is  discussed 
below  in  connection  with  paragraph  (b). 

Paragraph  (a)(3)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 


in  the  nature  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  A  similar  limitation  is  provided 

in  § _ 160(d).  This  provision  is  based 

on  the  Supreme  Court’s  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court’s  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
“undue  financial  and  administrative 
burdens.”  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  “undue  burdens”  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g,  Dopico  v.  Goldschmidt,  687  F.2d 
644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis,  [APTA], 
655  F.2d  1272  (D.C.  Cir.  1981). 

Paragraphs  (a)(3)  and  § _ 160(d) 

are  also  supported  by  the  Supreme 
Court’s  decision  in  Alexander  v.  Choate, 
469  U.S.  287  (1985).  Alexander  involved 
a  challenge  to  the  State  of  Tennessee’s 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  “the  sort  of  disparate 
impact”  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualiHed 
handicapped  persons  “meaningful 
access  to  the  benefits  that  the  grantee 
offers,”  id.  at  301,  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access,”  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  ‘changes,’ 
‘adjustments,’  or  ‘modifications’  to 
existing  programs  that  would  be 
’substantial’  *  *  *  or  that  would 
constitute  ‘fundamental  alterationjsj  in 
the  nature  of  a  program.’  ”  Id.  at  n.20 
(citations  omitted).  Alexander  supports 
the  position,  based  on  Davis  and  the 
earlier,  lower  court  decisions,  that  in 
some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency’s 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
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discriminatory.  Thus  failure  to  include 
such  an  ‘‘undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense:  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

It  is  our  view  that  compliance  with 

§ _ 150(a)  would  in  most  cases  not 

result  in  undue  financial  and 
administrative  burdens  on  the  agency. 

In  determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 

compliance  with  § _ 150(a)  would 

fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  § _ 170. 

One  commenter  argued  that  the 
decision  that  an  action  would  result  in 
undue  burdens  should  be  based  on  the 
resources  of  the  agency  as  a  whole.  The 
agency  believes  that  its  entire  budget  is 
an  inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Parts  of  the 
agency’s  budget  may  be  earmarked  for 
specific  purposes  and  may  simply  not  be 
available  for  use  in  making  the  agency’s 
programs  accessible  to  individuals  with 
handicaps. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 


the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
handicaps.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  agency’s  program  accessible. 

(It  should  be  noted  that  ‘‘structural 
changes”  include  all  physical  changes  to 
a  facility:  the  term  does  not  refer  only  to 
changes  to  structural  features,  such  as 
removal  of  or  alteration  to  a  load- 
bearing  structural  member.)  The  agency 
may  comply  with  the  program 
accessibility  requirement  by  delivering 
services  at  alternate  accessible  sites  or 
making  home  visits  as  appropriate. 

Paragraph  § _ 150(a)(2)  provides  an 

additional  limitation  on  the  obligation  to 
ensure  program  accessibility  that  is 
applicable  only  to  historic  preservation 
programs.  In  order  to  avoid  possible 
conflict  between  the  congressional 
mandates  to  preserve  historic  properties 
on  the  one  hand  and  to  eliminate 
discrimination  against  individuals  with 

handicaps  on  the  other,  § _ 150(a)(2) 

provides  that  in  historic  preservation 
programs  the  agency  is  not  required  to 
take  any  action  that  would  result  in  a 
substantial  impairment  of  significant 
historic  features  of  an  historic  property. 

Nevertheless,  because  the  primary 
benefit  of  an  historic  preservation 
program  is  uniquely  the  experience  of 
the  historic  property  itself, 

§ _ 150(b)(2)  requires  the  agency  to 

give  priority  to  methods  of  providing 
program  accessibility  that  permit 
individuals  with  handicaps  to  have 
physical  access  to  the  historic  property. 
This  priority  on  physical  access  may 
also  be  viewed  as  a  specific  application 
of  the  general  requirement  that  the 
agency  administer  programs  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 

handicaps  (§ _ 130(d)).  Only  when 

providing  physical  access  would  result 
in  a  substantial  impairment  of 
significant  historic  features,  a 
fundamental  alteration  in  the  nature  of 
the  program,  or  in  undue  financial  and 
administrative  burdens,  may  the  agency 
adopt  alternative  methods  for  providing 
program  accessibility  that  do  not  ensure 
physical  access.  Examples  of  some 
alternative  methods  are  provided  in 
§ - 150(b)(2). 

The  special  limitation  on  program 

accessibility  set  forth  in  § _ 150(a)(2) 

is  applicable  only  to  programs  that  have 
preservation  of  historic  properties  as  a 
primary  purpose  (see  supra  discussion 
of  definition  of ‘‘historic  preservation 

program,"  § _ 103).  Narrow 

application  of  the  special  limitation  is 
justified  because  of  the  inherent 
flexibility  of  the  program  accessibility 
requirement.  Where  historic 


preservation  is  not  a  primary  purpose  of 
the  program  the  agency  is  not  bound  to  a 
particular  facility.  It  can  relocate  all  or 
part  of  its  program  to  an  accessible 
facility,  make  home  visits,  or  use  other 
standard  methods  of  achieving  program 
accessibility  without  making  structural 
alterations  that  might  impair  significant 
historic  features  of  the  historic  property. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 

Section _ .151  Program 

accessibility:  New  construction  and 
alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  Section 

_ 151  provides  that  those  building 

that  are  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  to  be  readily  accessible  to  and 
usable  by  individuals  with  handcaps  in 
accordance  with  41  CFR  101-19.600  to 
101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Arcthitectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standard  for 

existing  facilities  in  § _ 150.  To  the 

extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  § _ 151. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
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as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  agency  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

In  Rose  v.  United  States  Postal 
Service.  774  F.2d  1355  (9th  Cir.  1985),  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for, 
among  other  things,  consideration  of 
that  issue.  The  agency  may  provide 
more  specific  guidance  on  section  504 
requirements  for  leased  buildings  after 
the  litigation  is  completed. 

Section _ .160  Communications, 

Section _ 160  requires  the  agency 

to  take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 

necessary  under  § _ 160(a)(1)  to 

afford  an  individual  with  hanaicaps  an 
equal  opportunity  to  participate  in,  and 
enjoy  the  benefits  of,  the  agency’s 
program  or  activity.  They  shall  also 
include  an  opportunity  for  individuals 
with  handicaps  to  request  the  auxiliary 
aids  of  their  choice.  This  expressed 
choice  shall  be  given  primary 
consideration  by  the  agency 

(§ _ 160(a)(l)(i)).  The  agency  shall 

honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 

required  under  § _ 160(d).  That 

paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  (see  supra  preamble 

discussion  of  § _ 150(a)(3)).  Unless 

not  required  by  § _ 160(d),  the  agency 

shall  provide  auxiliary  aids  at  no  cost  to 
the  individual  with  handicaps. 

The  discussion  of  § _ 150(a), 

Program  accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  agency's  obligation 
to  comply  with  § _ 160. 


In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
public  of  (1)  the  communications 
services  it  offers  to  afford  individuals 
with  handicaps  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency’s 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
for  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 

nature  (§ _ 160(a)(l)(ii)).  For 

example,  the  agency  need  not  provide 
eyeglasses  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 

Similarly,  the  regulation  does  not 
require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  individuals  with 
handicaps  concerning  accessible 
services,  activities,  and  facilities. 
Paragraph  (c)  requires  the  agency  to 
provide  signage  at  inaccessible  facilities 
that  directs  users  to  locations  with 
information  about  accessible  facilities. 

One  commenter  recommended  that 
the  agency  add  a  paragraph  to 

§ _ 160,  Communications,  requiring 

the  agency  to  provide  handicapped 
persons  with  information  about  their 
rights  under  section  504.  Such  a 
paragraph  is  unnecessary  because  it 
would  duplicate  § _ 111,  Notice. 


Section _ .170  Compliance 

procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  is  amended  by  each 
individual  agency.  It  designates  the 
official  responsible  for  coordinating 

implementation  of  § _ 170  and 

provides  an  address  to  which 
complaints  may  be  sent. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 

(§ _ 170(d)).  If  it  determines  that  it 

does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government  (§ _ 170(e)). 

One  commenter  on  the  compliance 
procedures  suggested  that  the  agency 
should  be  required  to  refer  a  complaint 
to  the  appropriate  agency  when  it  does 
not  have  jurisdiction  over  it.  The 
proposed  rule  merely  required  the 
agency  to  make  reasonable  efforts  to  do 
so.  The  agency  has  not  adopted  this 
suggestion  because  of  several  possible 
circumstances  in  which  the  agency 
might  not  be  able  to  successfully  refer  a 
complaint.  For  example,  the  agency 
might  receive  a  complaint  that  no 
Federal  agency  would  have  jurisdiction 
over  or  that  did  not  contain  sufficient 
information  to  identify  the  appropriate 
agency. 

A  commenter  suggested  that  the 
regulation  should  include  procedures  for 
handling  complaints  that  are  incomplete. 
The  agency  believes  that  it  is  not 
necessary  to  include  such  detailed 
procedures  in  the  text  of  the  regulation 
itself.  The  agency  will,  of  course, 
develop  methods  for  handling  situations 
for  which  procedures  are  not  spelled  out 
in  the  regulation. 

Paragraph  (f)  requires  the  agency  to 
noiify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
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findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 

(§ - 170(g)).  One  appeal  within  the 

agency  shall  be  provided 

(§ - 170(i)).  The  appeal  will  not  be 

heard  by  the  same  person  who  made  the 
initial  determination  of  compliance  or 
noncompliance. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

A  commenter  suggested  that  the  rule 
should  state  that  the  provision  of 
complaint  resolution  procedures  does 
not  preclude  judicial  relief  and  that  a 
complainant  is  not  required  to  exhaust 
these  administrative  remedies  before 
bringing  an  action  in  court.  It  is  beyond 
the  agency’s  jurisdiction  to  specify  the 
availability  or  scope  of  judicial  review 
of  agency  actions.  That  issue  is  for  the 
courts  to  decide. 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Administration 
3  CFR  Part  102 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  Intrater,  (202)  458-6226  (voice)  or 
(202)  456-6213  (TDD). 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  Executive  Office  of 
the  President  is  a  designation  which 
encompasses  several  different  agencies, 
boards  and  commissions  each  of  which 
provides  analysis  and  advice  and  help 
in  developing  policy  in  certain  areas,  or 
carries  out  specific  projects  in  support  of 
the  Presidency.  The  Office  of 
Administration  was  established  to 
provide  common  administrative  support 
and  services  for  units  within  the 
Executive  Office  of  the  President. 
Because  of  the  uniqueness  of  the 
Executive  Office  of  the  President,  the 
proposed  rule  provided  that  decisions 
that  need  to  be  made  by  a  head  of  an 
agency  would  be  made  by  a  three- 
person  board.  No  comments  were 
received  on  this  provision  in  the 
proposed  rule,  and  it  has  not  been 
changed. 

List  of  Subjects  in  3  CFR  Part  102 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 


Title  3  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  102  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  102— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Sec. 

102.101  Purpose. 

102.102  Application. 

102.103  Definitions. 

102.104 — 102.109  (Reserved) 

102.110  Self-evaluation. 

102.111  Notice. 

102.112 — 102.129  [Reserved] 

102.130  General  prohibitions  against 
discrimination. 

102.131—102.139  (Reserved) 

102.140  Employment. 

102.141—102.148  [Reserved) 

102.149  Program  accessibility: 

Discrimination  prohibited. 

102.150  Program  accessibility:  Existing 
facilities. 

102.151  Program  accessibility:  New 
construction  and  alterations. 

102.152—102.159  (Reserved) 

102.160  Communications. 

102.161—102.169  (Reserved) 

102.170  Compliance  procedures. 
102.171—102.999  (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  102  is  further  amended  by 
adding  the  following  definitions  to 
§  102.103  thereof,  placing  them  in 
alphabetical  order  among  the  existing 
definitions  of  that  section: 

§102.103  Definitions. 

A  #  *  A 

“Agency”  means,  for  purposes  of  this 
regulation  only,  the  following  entities  in 
the  Executive  Office  of  the  President: 
the  White  House  Office,  the  Office  of 
the  Vice  President,  the  Office  of 
Management  and  Budget,  the  Office  of 
Policy  Development,  the  National 
Security  Council,  the  Office  of  Science 
and  Technology  Policy,  the  Office  of  the 
United  States  Trade  Representative,  the 
Council  on  Environmental  Quality,  the 
Council  of  Economic  Advisers,  the 
Office  of  Administration,  the  Office  of 
Federal  Procurement  Policy,  and  any 
committee,  board,  commission,  or 
similar  group  established  in  the 
Executive  Office  of  the  President. 

*  A  A  *  A 

"Agency  head”  or  “head  of  the 
agency”:  as  used  in  §§  102.150(a)(3), 
102.160(d)  and  102.170  (i)  and  (j),  shall  be 
'  a  three-member  board  which  will 
include  the  Director,  Office  of 
Administration,  the  head  of  the 
Executive  Office  of  the  President,  agency 
in  which  the  issue  needing  resolution  or 


decision  arises  and  one  other  agency 
head  selected  by  the  two  other  board 
members.  In  the  event  that  an  issue 
needing  resolution  or  decision  arises 
within  the  Office  of  Administration,  one 
of  the  board  members  shall  be  the 
Director  of  the  Office  of  Management 
and  Budget. 

3.  Part  102  is  further  amended  by 
revising  paragraph  (c)  in  §  102.170  to 
read  as  follows: 

§  102.170  Compliance  procedures. 

(c)  The  Director,  Facilities 
Management,  Office  of  Administration, 
Executive  Office  of  the  President,  shall 
be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Director 
at  the  following  address:  Room  486.  Old 
Executive  Office  Building,  17th  and 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20500. 

A  A  A  A  A 

Gordon  Riggle, 

Director,  Office  of  Administration,  Executive 
Office  of  the  President. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  723 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sharrel  Keeling,  (202)  632-6272 
(Voice  or  TDD). 

ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  Office  of  Personnel 
Management  received  comments  from 
three  organizations  representing 
Government  employees.  One  commenter 
asked  that  the  application  section 
(§  723.102)  be  revised  to  indicate  that 
Federal  employees  are  excepted  from 
the  part  unless  they  are  “individuals 
with  handicaps”  as  that  term  is  defined 
in  the  regulation.  We  believe  that  the 
regulation  makes  clear  that  the  rights 
established  by  the  regulation  apply  to 
individuals  who  meet  that  definition, 
including  those  who  are  Federal 
employees  as  well  as  others.  Obligations 
under  the  regulation,  however,  are  those 
of  the  agency  and,  because  the  agency 
necessarily  acts  through  its  employees, 
it  would  be  incorrect  to  say  that  the 
regulation  does  not  apply  to  Federal 
employees  who  do  not  have  handicaps. 

This  commenter  also  suggested  that 
the  regulation  should  include  the 
statutory  language  requiring  the  agency 
to  promulgate  an  implementing 
regulation  and  submit  it  to  Congress  for 
review  prior  to  its  effective  date.  The 
agency  is  carrying  out  its  statutory 
responsibility  to  issue  a  regulation  by 
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participating  in  this  joint  publication 
and,  as  noted  supra  in  the  joint 
preamble,  this  regulation  is  being 
submitted  for  the  required  congressional 
review. 

One  commenter  said  that  the 
treatment  of  employment  in  the 
proposed  regulation  was  inadequate  and 
that  the  EEOC  requirements  for 
employment  should  be  included  or 
summarized  in  this  regulation,  rather 
than  merely  cross-referenced.  As 
explained  in  the  joint  preamble, 
responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  {3  CFR,  Comp.  1979,  p.  206). 
While  this  rule  could  define  terms  with 
respect  to  employment  and  enumerate 
what  practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOC’s  recommendation  that 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  Government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Another  commenter  suggested  that  the 
self-evaluation  required  by  §  723.110 
should  be  repeated  on  a  periodic  basis, 
rather  than  being  a  one-time  activity. 

We  do  not  agree.  The  self-evaluation  is 
intended  as  an  initial  examination  of  the 
agency's  existing  policies  and  practices 
to  identify  and  correct  any  problem 
areas.  Of  course,  the  obligation  to 
comply  with  the  regulation  is  a 
continuing  one,  but  it  can  best  be  met  by 
maintaining  a  consistent  awareness  of 
the  rights  of  individuals  with  handicaps, 
and  the  potential  for  agency  policy  to 
affect  them,  so  that  new  problems  are 
not  created  as  agency  policies  and 
practices  change. 

This  commenter  also  asked  OPM  to 
inform  agencies  that  a  labor  union  at  the 
“local  activity  level”  should  be  included 
among  the  organizations  representing 
individuals  with  handicaps  to  be 
consulted  in  the  development  of  the  self- 
evaluation  and  the  transition  plan 
required  by  §§  723.110  and  723.150(d). 
The  Department  of  Justice  and,  with 
respect  to  employment,  the  EEOC,  are 
the  agencies  with  Government-wide 
authority  to  coordinate  mplementation 
of  section  504.  OPM  has  no  authority  in 


this  respect  over  other  agencies.  Of 
course,  OPM  uniformly  encourages 
Federal  agencies  to  maintain  good 
relations  with  labor  organizations 
representing  their  employees  by 
consulting  such  organizations  about 
matters  that  concern  their  members. 

Finally,  this  commenter  questioned 
the  meaning  of  §  723.130(b)(2),  which 
provides  that  the  agency  may  not 
exclude  a  qualified  individual  with 
handicaps  from  a  program  that  is  not 
separate  or  different,  even  if  the  agency 
operates  (pursuant  to  §  723.130(b)(l)(iv)) 
a  separate  or  different  program  that  is 
designed  to  meet  the  needs  of 
individuals  with  handicaps.  This  means 
that,  if  the  agency  has  a  separate 
program  modified  to  meet  the  needs  of  a 
particular  class  of  individuals  with 
handicaps,  it  cannot,  ow  that  basis, 
refuse  to  allow  an  individual  with 
handicaps  to  participate  in  the  program 
that  is  not  so  modified.  Thus,  if  the 
agency  offers  several  sections  of  a 
particular  training  course,  it  could 
provide  a  sign  language  interpreter  for 
only  one  section  in  order  to 
accommodate  individuals  with  impaired 
hearing,  but  it  could  not  refuse  to  allow 
an  individual  with  impaired  hearing  to 
attend  a  section  of  the  course  for  which 
an  interpreter  is  not  provided.  In  some 
cases,  the  provision  of  a  separate 
program  designed  for  individuals  with 
handicaps  may  limit  the  obligation  to 
accommodate  individuals  with 
handicaps  in  the  regular  program,  but  in 
other  cases  it  might  not.  "The  provision 
of  a  sign  language  interpreter  for  one 
section  of  a  training  course,  for  example, 
might  eliminate  the  obligation  to  provide 
an  interpreter  for  other  sections  of  the 
course,  but  it  would  not  affect  the 
agency’s  obligation  to  accommodate 
persons  with  impaired  vision  in  other 
sections  of  the  course. 

The  other  comments  received  by  OPM 
duplicated  those  received  by  other 
agencies  and  are  discussed  in  the  joint 
preamble. 

List  of  Subjects  in  5  CFR  Part  723 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  723  is  added  as  set  forth  at  the 
end  of  this  document. 


PART  723— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OFFICE  OF  PERSONNEL 
MANAGEMENT 
Src. 

723.101  Purpose. 

723.102  Application. 

723.103  Definitions. 

723.104—723.109  [Reserved] 

723.110  Self-evaluation. 

723.111  Notice. 

723.112—723.129  (Reserved) 

723.130  General  prohibitions  against 

discrimination. 

723.131—723.139  [Reserved) 

723.140  Employment. 

723.141—723.148  [Reserved] 

723.149  Program  accessibility: 
Discrimination  prohibited. 

723.150  Program  accessibility:  Existing 
facilities. 

723.151  Program  accessibility:  New 
construction  and  alterations. 

723.152—723.159  [Reserved] 

723.160  Communications. 

723.161—723.169  [Reserved) 

723.170  Compliance  procedures. 
723.171—723.999  [Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  723  is  further  amended  by 
revising  paragraph  (c)  in  §  723.170  to 
read  as  follows: 

§  723.170  Compliance  procedures. 
***** 

(c)  The  Assistant  Director  for 
Personnel  and  EEO  shall  be  responsible 
for  coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Assistant  Director  for  Personnel  and 
EEO,  Office  of  Personnel  Management. 
Room  1479, 1900  E  St.,  NW.. 
Washington.  DC  20415. 
***** 

Constance  Homer, 

Director. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1207 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrel  L  Netherton,  (202)  653-5805 
(voice)  or  (202)  653-8896  (TDD). 

List  of  Subjects  in  5  CFR  Part  1207 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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1.  Part  1207  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1207— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
MERIT  SYSTEMS  PROTECTION 
BOARD 

Sec. 

1207.101  Purpose. 

1207.102  Application. 

1207.103  Definitions. 

1207.104—1207.109  [Reserved] 

1207.110  Self-evaluation. 

1207.111  Notice. 

1207.112—1207.129  [Reserved] 

1207.130  General  prohibitions  against 

discrimination. 

1207.131—1207.139  [Reserved] 

1207.140  Employment. 

1207.141—1207.148  [Reserved] 

1207.149  Program  accessibility: 
Discrimination  prohibited. 

1207.150  Program  accessibility:  Existing 
facilities. 

1207.151  Program  accessibility:  New 
construction  and  alterations. 

1207.152—1207.159  [Reserved] 

1207.160  Communications. 

1207.161—1207.169  [Reserved] 

1207.170  Compliance  procedures. 

1207.171—1207.999  [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  1207  is  further  amended  by 
revising  paragraph  (c)  in  §  1207.170  to 
read  as  follows: 

§  1207.170  Compliance  procedures. 

(c)  The  Equal  Employment  Officer 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Equal 
Employment  Office,  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue, 
NW.,  Room  908,  Washington,  DC  20419. 

Daniel  R.  Levinson, 

Chairman  of  the  Board. 


OFFICE  OF  THE  SPECIAL  COUNSEL 
5  CFR  Part  1262 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Marshall  Meisburg,  Jr.,  General 
Attorney,  FTS  653-7307,  (202]  653-7307 
(voice)  or  (202)  724-7678  (TTD). 

List  of  Subjects  in  5  CFR  Part  1262 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places,  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 


1.  Part  1262  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1262— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OFFICE  OF  THE  SPECIAL  COUNSEL 

Sec. 

1262.101  Purpose. 

1262.102  Application. 

1262.103  Definitions. 

1262.104—1262.109  [Reserved] 

1262.110  Self-evaluation. 

1262.111  Notice. 

1262.112—1262.129  [Reserved] 

1262.130  General  prohibitions  against 

discrimination. 

1262.131—1262.139  [Reserved] 

1262.140  Employment. 

1262.141—1262.148  [Reserved] 

1262.149  Program  accessibility: 
Discrimination  prohibited. 

1262.150  Program  accessibility:  Existing 
facilities. 

1262.151  Program  accessibility:  New 
construction  and  alterations. 

1262.152—1262.159  [Reserved] 

1262.160  Communications. 

1262.161—1262.169  [Reserved] 

1262.170  Compliance  procedures. 

1262.171—1262.999  [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  1262  is  further  amended  by 
revising  paragraph  (c)  in  §  1262.170  to 
read  as  follows: 

§  1262.170  Compliance  procedures. 


(c)  The  Managing  Director  for 
Operations  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Managing  Director  for  Operations, 
Office  of  the  Special  Counsel,  1120 
Vermont  Avenue,  Suite  1100, 
Washington,  DC  20005. 

*  ★  w  *  * 

Mary  F.  Wieseman, 

Special  Counsel. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2416 

FOR  FURTHER  INFORMATION  CONTACT: 

Orinda  R.  Nelson,  (202)  382-0992  (voice) 
or  (202)  724-7678  (TDD). 

List  of  Subjects  in  5  CFR  Part  2416 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


1.  Part  2416  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  2416— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Sec. 

2416.101  Purpose. 

2416.102  Application. 

2416.103  Definitions. 

2416.104—2416.109  [Reserved] 

2416.110  Self-evaluation. 

2416.111  Notice. 

2416.112—2416.129  [Reserved] 

2416.130  General  prohibitions  against 

discrimination. 

2416.131—2416.139  [Reserved] 

2416.140  Employment. 

2416.141—2416.148  [Reserved] 

2416.149  Program  accessibility: 
Discrimination  prohibited. 

2416.150  Program  accessibility:  Existing 
facilities. 

2416.151  Program  accessibility:  New 
construction  and  alterations. 

2416.152—2416.159  [Reserved] 

2416.160  Communications. 

2416.161—2416.169  [Reserved] 

2416.170  Compliance  procedures. 

2416.171—2416.999  [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  2416  is  further  amended  by 
revising  paragraph  (c)  in  §  2416.170  to 
read  as  follows; 

§241 6. 170  Compliance  procedures. 

(c)  The  Deputy  for  EEC  and 
Affirmative  Action  shall  be  responsible 
for  coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Deputy  for  EEC  and  Affirmative  Action, 
Federal  Labor  Relations  Authority,  500 
C  St.  SW.,  Washington,  DC  20424. 

Jacqueline  R.  Bradley, 

Executive  Director. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1251 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lynda  Sampson  (202)  453-2177 
(voice)  or  (202)  420-1436  (TDD). 

List  of  Subjects  in  14  CFR  Part  1251. 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 
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Title  14  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1251— NONDISCRIMINATION  OF 
THE  BASIS  ON  HANDICAP 

1.  The  authority  citation  for  part  1251 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

2.  Subpart  1251.5  is  added  to  Part  1251 
as  set  forth  at  the  end  of  this  document. 

Subpart  1251.5 — Enforcement  of 
Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  or  Activities  Conducted  by  the 
National  Aeronautics  and  Space 
Administration 

Sec. 

1251.501  ( _ 101)  Purpose. 

1251.502  ( _ 102)  Application. 

1251.503  { _ 103)  Definitions. 

1251.504—1251.509  ( _ 104- _ 109) 

[Reserved) 

1251.510  ( _ 110)  Self-evaluation. 

1251.511  { _ 111)  Notice. 

1251.512—1251.529  ( _ 112- _ 129) 

[Reserved] 

1251.530  ( _ .130)  General  prohibitions 

against  discrimination. 

1251.531—1251.539  ( _ 131- _ 139) 

[Reserved] 

1251.540  { _ 140)  Employment. 

1251.541—1251.548  ( _ 141-_ _ 148) 

[Reserved] 

1251.549  ( _ .149)  Program  accessibility: 

Discrimination  prohibited. 

1251.550  { _ 150)  Program  accessibility: 

Existing  facilities. 

1251.551  ( _ 151)  Program  accessibility: 

New  construction  and  alterations. 

1251.552—1251.559  ( _ 152- _ .159) 

[Reserved] 

1251.560  ( _ 160)  Communications. 

1251.561—1251.569  ( _ 161- _ 169) 

[Reserved] 

1251570  ( _ 170)  Compliance 

procedures. 

1251.571—1251.999  ( _ 171- _ 999) 

[Reserved] 

3.  Part  1251  is  further  amended  by 
revising  paragraph  (c)  in  §  1251.570  to 
read  as  follows: 

§  1251.570  Compliance  procedures. 

(c)  The  Assistant  Administrator  for 
Equal  Opportunity  Programs  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Office  of 
Equal  Opportunity  Programs,  Room 
6119,  400  Maryland  Avenue,  SW., 
Washington,  DC  20546 
♦  ♦  *  *  ♦ 

Dale  D.  Myers, 

Deputy  Administrator. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  A.  Wolynetz,  Selective 
Placement  Coordinator,  450  Fifth  Street 
NW„  Washington,  DC,  (202)  272-2550 
(voice)  or  (202)  272-2552  (TDD);  or 
Jeanne  G.  Hartford,  Special  Counsel, 
Office  of  the  Executive  Director,  450 
Fifth  Street  NW„  Washington,  DC,  (202) 
272-3808, 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Blind,  Buildings,  Civil  rights, 
Equal  educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees,  Handicapped,  Historic 
places.  Historic  preservation. 

Title  17  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— [AMENDED! 

1.  The  authority  citation  for  Part  200  is 
revised  to  read  as  follows: 

Authority:  Secs.  19,  23, 48  Stst.  85, 901,  as 
amended,  sec,  20,  49  Stat.  833,  sec.  319, 53 
Slat.  1173,  sec.  38,  211,  54  Stat.  841,  855  (15 
U.S.C.  77s,  78w,  79t,  77ss8,  80a-37,  80b-ll), 
unless  otherwise  noted.  Subpart  L  is  also 
issued  under  29  U.S.C.  794. 

2.  Subpart  L  is  added  to  Part  200  as  set 
forth  at  the  end  of  this  document. 

Subpart  L — Enforcement  of 
Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  or  Activities  Conducted  by  the 
Securities  and  Exchange  Commission 

Sec. 

200.601  ( _ 101)  Purpose. 

200.602  ( _ .102)  Application. 

200.603  ( _ 103)  Definitions. 

200.604-20a609  ( _ 104-  .109) 

[Reserved] 

200.610  ( _ 110)  Self-evaluation. 

200.611  ( _ 111)  Notice. 

200.612200.629  ( _ 112- _ 129) 

[Reserved) 

200.630  ( _ 130)  General  prohibitions 

against  discrimination. 

200.631-200-639  ( _ 131- _ 139) 

[Reserved] 

200.640  ( - 140)  Employment. 

200.641-200.648  ( _ 141- _ 148) 

[Reserved] 

200.649  ( - 149)  Program  accessibility: 

Discrimination  prohibited. 

200.650  ( _ 150)  Program  accessibility: 

Existing  facilities. 


Sec. 

200.651  ( _ 151)  Program  accessibility: 

New  construction  and  alterations. 

200.652-200.659  ( _ 152- _ .159) 

[Reserved] 

200.660  ( _ .160)  Communications. 

200.661-200.669  ( _ 161- _ 169) 

[Reserved] 

200.670  ( _ 170)  Compliance  procedures. 

200.671-200.699  ( _ 171- _ 199) 

[Reserved] 


FOR  FURTHER  INFORMATION  CONTACT: 

Jane  H.  Chalmers  (202)  457-7200  (voice) 
or  (202)  724-7678  (TDD). 


Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  711  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  711— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 


Sec. 

711.101  Purpose. 

711.102  Application. 

711.103  Definitions. 

711.104—711.109  [Reserved] 

711.110  Self-evaluation. 

711.111  Notice. 

711.112—711.129  [Reserved] 

711.130  General  prohibitions  against 

discrimination. 

711.131—711.139  [Reserved] 


3.  Subpart  L  is  further  amended  by 
revising  paragraph  (c)  in  §  200.670  to 
read  as  follows: 

§  200.670  Compliance  procedures. 

(c)  The  Equal  Employment 
Opportunity  Manager  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  EEO 
Manager,  450  Fifth  Street  NW., 
Washington.  DC  20549. 
***** 

George  G.  Kundahl, 

Executive  Director. 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

22  CFR  Part  711 


List  of  Subjects  in  22  CFR  Part  711 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities,  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 
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Sec. 

711.140  Employment. 

711.141—711.148  [Reserved] 

711.149  Program  accessibility; 
Discrimination  prohibited. 

711.150  Program  accessibility:  Existing 
facilities. 

711.151  Program  accessibility:  New 
construction  and  alterations. 

711.152—711.159  [Reserved) 

711.160  Communciations. 

711.161—711.169  [Reserved) 

711.170  Compliance  procedures. 
711.171—711.999  (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  711  is  further  amended  by 
revising  paragraph  (c)  in  §  711.170  to 
read  as  follows; 

§  7 1 1 . 1 70  Compliance  procedures. 

(c)  The  Director  of  Personnel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Overseas 
Private  Investment  Corporation,  1615  M 
Street,  NW.,  Washington,  DC  20527, 
Attention:  Director  of  Personnel. 
***** 

Richard  K.  Childress, 

Vice  President  for  Personnel  and 
Administration. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1510 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Magid,  General  Counsel,  1625 
Massachusetts  Avenue,  NW.,  Suite  600, 
Washington,  DC,  20036.  (202)  673-3916 
(voice)  or  (202)  724-7678  (TDD). 

List  of  Subjects  in  22  CFR  Part  1510 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1510  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1510— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
AFRICAN  DEVELOPMENT 
FOUNDATION 

Sec. 

1510.101  Purpose. 

1510.102  Ap^ication. 


Sec. 

1510.103  Definitions. 

1510.104—1510.109  (Reserved) 

1510.110  Self-evaluation. 

1510.111  Notice. 

1510.112—1510.129  (Reserved) 

1510.130  General  prohibitions  against 

discrimination. 

1510.131—1510.139  (Reserved) 

1510.140  Employment. 

1510.141—1510.148  (Reserved) 

1510.149  Program  accessibility: 
Discrimination  prohibited. 

1510.150  Program  accessibility:  Existing 
facilities. 

1510.151  Program  accessibility:  New 
construction  and  alterations. 

1510.152—1510.159  (Reserved) 

1510.160  Communications. 
1510.161—1510.169  (Reserved) 

1510.170  Compliance  procedures. 
1510.171—1510.999  [Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  1510  is  further  amended  by 
revising  paragraph  (c)  in  §  1510.170  to 
read  as  follows: 

§  1510.170  Compliance  procedures. 
***** 

(c)  The  Personnel  Officer,  Office  of 
Administration  and  Finance,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Personnel 
Officer,  Office  of  Administration  and 
Finance,  African  Development 
Foundation,  1625  Massachusetts 
Avenue,  NW.,  Suite  600,  Washington, 
DC.  20036. 


Leonard  H.  Robinson,  Jr., 

President,  African  Development  Foundation. 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  100 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Russell,  Director  of 
Administration,  National  Labor 
Relations  Board,  1717  Pennsylvania 
Avenue,  NW.,  Washington,  DC  (202) 
254-9200  or  (202)  634-1699  (TDD). 
ADDITIONAL  SUPPLEMENTARY 

information:  The  National  Labor 
Relations  Board  is  responsible  for 
conducting  hearings  and  elections 
pursuant  to  the  National  Labor 
Relations  Act,  as  amended  (29  U.S.C. 
sections  141-169).  When  determining 
where  hearings  and  elections  will  be 
held,  the  Agency  must  consider  both  the 
convenience  of  the  parties  to  a 
proceeding  and  the  public,  and  the 
extent  to  which  delay  or  expense  can  be 
minimized.  While  many  hearings  are 
conducted  in  the  Agency’s  Regional, 


Subregional,  and  Resident  Offices,  a 
number  of  hearings  are  held  in  more 
remote  locations  where  the  employer, 
the  union  and  the  employee  witnesses 
are  located.  Also,  in  order  to  maximize 
participation  at  Board  conducted 
elections  to  determine  employee  desires 
regarding  union  representation,  these 
elections  are  customarily  held  at  the 
employer’s  premises. 

Hearings  held  in  Agency  offices  will 
be  subject  to  the  program  accessibility 
and  communications  requirements  of 
this  regulation  and  will  be  made 
accessible  in  accordance  with  this 
regulation.  As  to  hearings  held  at  non- 
Agency  sites,  the  Agency  will  attempt  to 
locate  accessible  local  facilities  that  are 
both  convenient  and  inexpensive.  In 
these  instances,  the  Agency  will  include 
in  the  notice  of  hearing  served  upon  the 
parties  a  request  that  the  parties  provide 
the  Regional,  Subregional,  or  Resident 
Office  with  prompt  notice  in  advance  of 
any  accessibility  features  they  or  their 
witnesses  may  require.  If  the  Agency 
receives,  in  advance,  a  request  for  an 
accessible  hearing  site  or  special 
accommodation,  it  will  then  arrange 
necessary  accommodations  for  those 
parties,  representatives,  witnesses,  or 
members  of  the  public  requiring  such 
accommodation.  Similarly,  with  regard 
to  elections,  the  notice  to  employees 
issued  in  connection  with  an  election 
will  likewise  include  a  request  that 
handicapped  persons  inform  the 
Agency,  in  advance,  of  any  auxiliary 
aids,  such  as  sign  language  interpreters, 
that  may  be  necessary  in  order  to 
facilitate  their  participation  in  the 
election. 

Thus,  the  Agency  will,  with  respect  to 
hearings  or  elections  at  non-Agency 
sites,  and  subject  to  the  limitations  of 
§  100.650(a)(3)  and  §  100.660(d)  of  this 
regulation,  ensure  access  for  any 
individual  with  handicaps  who  gives 
reasonable  advance  notice,  that  the 
person  will  attend  a  hearing  as  a  party, 
a  party’s  representative,  a  witness,  a 
member  of  the  public,  or  will  appear  as 
a  participant  in  an  election. 

List  of  Subjects  in  29  CFR  Part  100 

Blind,  Buildings,  Civil  rights. 
Employment.  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Federal  buildings  and 
facilities,  Government  employees. 
Handicapped,  Historic  places.  Historic 
preservation. 

Part  100  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  100— ADMINISTRATIVE 
REGULATIONS 

1.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  100  is 
revised  to  read  as  follows: 

Authority:  Sec.  6  of  the  National  Labor 
Relations  Act,  as  amended,  29  U.S.C.  141, 146. 

Subpart  A  is  also  issued  under  U.S.C.  7301, 

18  U.S.C.  201  et  seq.,  E.0. 11222,  5  CFR 
735.104. 

Subpart  B  is  also  issued  under  5  U.S.C.  201 
et  seq.,  18  U.S.C.  202. 

Subpart  C  is  also  issued  under  18  U.S.C. 

202,  E.0. 11222,  5  CFR  735.104. 

Subpart  F  is  also  issued  under  29  U.S.C. 

794. 

3.  Subparts  A,  B,  C,  and  D  headings 
are  removed. 

§§  100.735-1  through  100.735-6  and 
§§  100.735-11  through  100.735-22 
/Redesignated  as  §§  100.101  through 
100.106  and  §§  100.111  through  100.122] 

4.  Sections  100.735-1  through  100.735- 
6  and  §§  100.735-11  through  100.735-22 
are  redesignated  §|  100.101  through 
100.106  and  §§  100.111  through  100.122 
respectively  and  designated  Subpart  A. 
The  heading  for  Subpart  A  is  added  to 
read  "Subpart  A — Employee 
Responsibilities  and  Conduct". 

§§  100.735-31  through  100.735-34  and 
§§  100.735-36  through  100.735-39 
/Redesignated  as  §§  100.201  through 
100.204  and  §§  100.206  through  100.209] 

5.  Sections  100.735-31  through 

100.735- 34  and  §§  100.735-36  through 

100.735- 39  are  redesignated  §  §  100.201 
through  100.204  and  §  §  100.206  through 
100.209  respectively  and  designated 
Subpart  B.  The  heading  for  Subpart  B  is 
added  to  read  “Subpart  B — Employee 
Statements  of  Employment  and 
Financial  Interest”. 

§§  100.735-41  through  100.735-47 
/Redesignated  as  §§  100.301  through 
100.307] 

6.  Sections  100.735-41  through 

100.735- 47  are  redesignated  §§  100.301 
through  100.307  respectively  and 
designated  Subpart  C.  The  heading  for 
Subpart  C  is  added  to  read  "Subpart  C — 
Special  Government  Employee  Conduct 
and  Responsibility". 

7.  Subparts  D  and  E  are  added  and 
reserved. 

Subpart  D— Employee  Personal 
Property  Loss  Claims  [Reserved] 

Subpart  E— Claims  Under  the  Federal 
Tort  Claims  Act  [Reserved] 

8.  Subpart  F  is  added  as  set  forth  at 
the  end  of  this  document. 


Subpart  F — Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  National  Labor 
Relations  Board 

Sec. 

100.601  ( _ 101)  Purpose. 

100.602  ( _ 102)  Application. 

100.603  ( _ 103)  Definitions. 

100.604-100.609  ( _ 104-__.129) 

[Reserved] 

100.610  ( _ 110)  Self-evaluation. 

100.611  { _ 111)  Notice. 

100.612-100.629  ( _ 112- _ 129) 

[Reserved] 

100.630  ( _ 130)  General  prohibitions 

against  discrimination. 

100.631-100.639  ( _ 131- _ 139) 

[Reserved] 

lOO.MO  ( _ 140)  Employment. 

100.641-100.648  ( _ 141- _ 148) 

[Reserved] 

100.M9  { _ 149)  Program  accessibility: 

Discrimination  prohibited. 

100.650  ( _ 150)  Program  accessibility: 

Existing  facilities. 

100.650  ( _ 151)  Program  accessibility: 

New  construction  and  alterations. 

100.652.100.654  ( _ 152- _ 159) 

[Reserved] 

100.660  ( _ 160)  Communications. 

100.661-100.669  ( _ 161- _ 169) 

[Reserved] 

100.670  ( _ 170)  Compliance  procedures. 

100.671-100.699  ( _ 171- _ 999) 

[Reserved] 

9.  Part  100  is  further  amended  by 
revising  paragraph  (c)  in  §  100.670  to 
read  as  follows: 

§  100.670  Compliance  procedures. 

«  *  *  *  * 

(c)  The  Director  of  Administration 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Director  of 
Administration,  National  Labor 
Relations  Board,  171  Pennsylvania 
Avenue  NW.,  Washington,  DC  20570. 

*  *  *  *  « 

John  C.  Truesdale, 

Executive  Secretary. 


employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1208  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1208— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Sec. 

1208.101  Purpose. 

1208.102  Application. 

1208.103  Definitions. 

1208.104—1208.109  (Reserved] 

1208.110  Self-evaluation. 

1208.111  Notice. 

1208.112—1208.129  [Reserved] 

1208.130  General  prohibitions  against 

discrimination. 

1208.131—1208.139  [Reserved] 

1208.140  Employment. 

1208.141—1208.148  [Reserved] 

1208.149  Program  accessibility: 
Discrimination  prohibited. 

1208.150  Program  accessibility:  Existing 
facilities. 

1208.151  Program  accessibility:  New 
construction  and  alterations. 

1208.152—1208.159  [Reserved] 

1208.160  Communications. 
1208.161—1208.169  [Reserved] 

1208.170  Compliance  procedures. 
1208.171—1208.999  [Reserved] 

Authority;  29  U.S.C.  794. 

2.  Part  1208  is  further  amended  by 
revising  paragraph  (c)  in  §  1208.170  to 
read  as  follows; 

1208.170  Compliance  procedures. 

(c)  The  Assistant  Archivist  for 
Management  and  Administration  shall 
be  responsible  for  coordinating 
implementation  of  this  section. 
Compliants  may  be  sent  to  National 
Archives  and  Records  Administration 
(NA),  Washington,  DC  20408. 

*  *  *  *  ^ 


NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

36  CFR  Part  1208 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Y.  Allard, 
TDD:  202/523-0774,  Non-TDD:  202/523- 
3215,  Room  409,  National  Archives 
Building,  8th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20408 

List  of  Subjects  in  36  CFR  Part  1208. 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 


Claudine  ].  Weiher, 

Acting  Archivist. 


VETERANS  ADMINISTRATION 
38  CFR  Part  15 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rodney  Cash,  Office  of  Equal 
Opportunity,  (202)  233-2150  or  (202)  233- 
3710  (TDD). 

List  of  Subjects  in  38  CFR  Part  15 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
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buildings  and  facilities,  Government 
employees,  Handicapped,  Historic 
places.  Historic  preservation. 

Title  38  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  15  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  15— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
VETERANS  ADMINISTRATION 

Sec. 

15.101  Purpose. 

15.102  Application. 

15.103  Definitions. 

15.104 — 15.109  [Reserved] 

15.110  Self-evaluation. 

15.111  Notice. 

15.112—15.129  [Reserved] 

15.130  General  prohibitions  against 
discrimination. 

15.131—15.139  [Reserved] 

15.140  Employment. 

15.141 — 15.148  [Reserved) 

15.149  Program  accessibility:  Discrimination 
prohibited. 

15.150  Program  accessibility:  Existing 
facilities. 

15.151  Program  accessibility:  New 
construction  and  alterations. 

15.152—15.159  [Reserved] 

15.160  Communications. 

15.161—15.169  [Reserved] 

15.170  Compliance  procedures. 
15.171—15.999  [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  15  is  further  amended  by 
revising  paragraph  (c)  in  §  15.170  to  read 
as  follows: 

§  15.170  Compliance  procedures. 
***** 

(c)  The  Director,  Office  of  Equal 
Opportunity,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Comi^aints  may  be  sent  to  the 
Administrator  of  Veterans  Affairs  or  the 
Director,  Office  of  Equal  Opportunity,  at 
the  following  address:  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420, 
***** 

Thomas  K.  Tumage, 

Administrator  of  Veterans  Affairs. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  16 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Clive,  Equal  Employment  Manager, 
Room  815,  500  C  Street,  SW., 
Washington,  DC  (202)  646-3957  (voice) 
or  646-4117  (TDD). 


List  of  Subjects  in  44  CFR  Part  16 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  44  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  16  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  16— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Sec. 

16.101  Purpose. 

16.102  Application. 

16.103  Definitions. 

16.104—16.109  [Reserved] 

16.110  Self-evaluation. 

16.111  Notice. 

16.112—16.129  [Reserved] 

16.130  General  prohibitions  against 
discrimination. 

16.131—16.139  [Reserved] 

16.140  Employment. 

16.141 — 16.148  [Reserved] 

16.149  Program  accessibility:  Discrimination 
prohibited. 

16.150  Program  accessibility:  Existing 
facilities. 

16.151  Program  accessibility:  New 
construction  and  alterations. 

16.152—16.159  (Reserved] 

16.160  Communications. 

16.161—16.169  [Reserved] 

16.170  Compliance  procedures. 
16.171—16.999  [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  16  is  further  amended  by 
revising  paragraph  (c)  in  §  16.170  to  read 
as  follows: 

§  16.170  Compliance  procedures. 


(c)  The  Director  of  Personnel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Director  of 
Personnel,  Room  810,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW„  Washington,  DC  20472. 
***** 

Dated:  April  25. 1988. 

Julius  W.  Becton,  Jr., 

Director. 


Text  of  the  Common  Rule 

The  text  of  the  common  rule  as 
adopted  by  the  agencies  in  this 
document  appears  below. 


PART  —ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY 

Sec. 

_ 101  Purpose. 

_ 102  Application. 

_ 103  Definitions. 

_ 104-  .109  (Reserved] 

_ 110  Self-evaluation. 

_ .111  Notice. 

_ 112- _ 129  [Reserved] 

_ 130  General  prohibitions  against 

discrimination. 

_ ..131- _ 139  [Reserved] 

_ 140  Employment. 

_ 141- _ 148  [Reserved] 

_ .149  Program  accessibility: 

Discrimination  prohibited. 

_ 150  Program  accessibility.  Existing 

facilities. 

_ .151  Program  accessibility:  New 

construction  and  alterations. 

_ 152- _ 159  [Reserved] 

_ 160  Communications. 

_ 161- _ 169  [Reserved] 

_ 170  Compliance  procedures. 

_ 171- _ .999  [Reserved] 

Authority:  29  U.S.C  794. 

§ _ .101  Purpose. 

The  purpose  of  this  regulation  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

§ _ 102  Application'.' 

This  regulation  (§§ _ 101- - 170) 

applies  to  all  programs  or  activities 
conducted  by  the  agency,  except  for 
programs  or  activities  conducted  outside 
the  United  States  that  do  not  involve 
individuals  with  handicaps  in  the  United 
States. 

§ _ 103  Definitions. 

For  purposes  of  this  regulation,  the 
term — 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers.  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
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useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD’s),  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

“Complete  complaint”  means  a 
written  statement  that  contains  the 
complainant’s  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

“Facility”  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

“Historic  preservation  programs” 
means  programs  conducted  by  the 
agency  that  have  preservation  of 
historic  properties  as  a  primary  purpose. 

“Historic  properties”  means  those 
properties  that  are  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  properties  designated 
as  historic  under  a  statute  of  the 
appropriate  State  or  local  government 
body. 

“Individual  with  handicaps”  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 

As  used  in  this  definition,  the  phrase: 

(1)  “Physical  or  mental  impairment” 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems; 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  sujch  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  “physical  or 
mental  impairment”  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 


illness,  and  drug  addiction  and 
alcoholism. 

(2)  “Major  life  activities”  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  “Has  a  record  of  such  an 
impairment”  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  “Is  regarded  as  having  an 
impairment”  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

“Qualified  individual  with  handicaps” 
means — 

(1)  With  respect  to  preschool, 
elementary,  or  secondary  education 
services  provided  by  the  agency,  an 
individual  with  handicaps  who  is  a 
member  of  a  class  of  persons  otherwise 
entitled  by  statute,  regulation,  or  agency 
policy  to  receive  education  services 
from  the  agency; 

(2)  With  respect  to  any  other  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(3)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(4)  “Qualified  handicapped  person”  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  applicable  to  this  regulation  by 

§ _ 140. 

“Section  504”  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L.  93-516,  88 
Stat.  1617);  the  Rehabilitation, 
Comprehensive  Services,  and 


Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602,  92 
Stat.  2955);  and  the  Rehabilitation  Act 
Amendments  of  1986  (Pub.  L.  99-506, 100 
Stat.  1810).  As  used  in  this  regulation, 
section  504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

“Substantial  impairment”  means  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quality,  or 
special  character  resulting  from  a 
permanent  alteration. 

§§ _ .104— _ 109  [Reserved] 

§ _ 110  Self-evaluation. 

(a)  The  agency  shall,  by  September  6, 
1989,  evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  regulation  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection; 

(1)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(2)  A  description  of  any  modifications 
made. 

§ _ 111  Notice. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  regulation  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  head  of  the 
agency  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  regulation. 

§§ _ .112— _ 129  [Reserved] 

§ _ .130  General  prohibitions  against 

discrimination. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 
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(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not,  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap — 

(1)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service: 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others: 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid.  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others: 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards: 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  agency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency:  or 


(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not,  themselves,  covered 
by  this  regulation. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  regulation. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

§§ _ .131— _ .139  [Reserved] 

§ _ .140  Employment. 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subject  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C, 

791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§ _ .141— _ 148  [Reserved] 

§ _ 149  Program  accessibility: 

Discrimination  prohibited. 

Except  as  otherwise  provided  in 

§ _ 150,  no  qualified  individual  with 

handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 


program  or  activity  conducted  by  the 
agency. 

§ _ 150  Program  accessibility:  Existing 

facilities. 

(a)  General  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps: 

(2)  in  the  case  of  historic  preservation 
programs,  require  the  agency  to  take  any 
action  that  would  result  in  a  substantial 
impairment  of  significant  historic 
features  of  an  historic  property;  or 

(3)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 

with  § _ 150(a)  would  result  in  such 

alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods — (1)  General  The  agency 
may  comply  with  the  requirements  of 
this  section  through  such  means  as 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings, 
assignment  of  aides  to  beneficiaries, 
home  visits,  delivery  of  services  at 
alternate  accessible  sites,  alteration  of 
existing  facilities  and  construction  of 
new  facilities,  use  of  accessible  rolling 
stock,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The  agency 
is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methods  are  effective  in  achieving 
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compliance  with  this  section.  The 
agency,  in  making  alterations  to  existing 
buildings,  shall  meet  accessibility 
requirements  to  the  extent  compelled  by 
the  Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  and  any 
regulations  implementing  it.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
agency  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(2)  Historic  preservation  programs.  In 
meeting  the  requirements  of 

§ _ 150(a)  in  historic  preservation 

programs,  the  agency  shall  give  priority 
to  methods  that  provide  physical  access 
to  individuals  with  handicaps.  In  cases 
where  a  physical  alteration  to  an 
historic  property  is  not  required  because 

of  § _ 150(a)  (2)  or  (3),  alternative 

methods  of  achieving  program 
accessibility  include — 

(i)  Using  audio-visual  materials  and 
devices  to  depict  those  portions  of  an 
historic  property  that  cannot  otherwise 
be  made  accessible; 

(ii)  Assigning  persons  to  guide 
individuals  with  handicaps  into  or 
through  portions  of  historic  properties 
that  cannot  otherwise  be  made 
accessible;  or 

(iii)  Adopting  other  innovative 
methods. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  by 
November  7, 1988,  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  September  0, 1991,  but  in  any  event 
as  expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
by  March  6, 1989,  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  agency 
shall  provide  an  opportunity  to 
interested  persons,  including  indmduals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  infection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency’s  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2J  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 


(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§ _ .151  Program  accessibility:  New 

construction  artd  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C 
4151-4157),  as  established  in  41  CFR 
101-19.600  to  101-19.607.  apply  to 
buildings  covered  by  this  section. 

§§ _ .152— _ 159  [Reservedl 

% _ _  1 60  Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  elective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
agency. 

(1)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  iiulividual  with 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD’s)  or  equally 
effective  telecommunication  systems 
shall  be  used  to  communicate  with 
persons  with  impaired  hearing. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  Tacilities 
The  international  symbol  for 
accessibility  shall  be  used  at  each 


primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 

that  compliance  with  § _ 160  would 

result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
section  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity 

§§ _ 161— _ .169  [Reserved] 

§ _ .170  Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

791) 

(c)  The  head  of  the  agency  shall 
designate  an  official  to  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
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refer  the  complaint  to  the  appropriate 
Government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law 


(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 

required  by  § _ 170(g).  The  agency 

may  extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  head  of  the 
agency. 

(j)  The  head  of  the  agency  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  request.  If  the  head  of  the  agency 
determines  that  additional  information 
is  needed  from  the  complainant,  he  or 
she  shall  have  60  days  from  the  date  of 


receipt  of  the  additional  information  to 
make  his  or  her  determination  on  the 
appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(l)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 

§§ _ .171— _ 999  [Reserved! 
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